
H B a  Robert M e  Prank 
Ewvfronmental Fees DnZt 

This is i n  response t o  your June $8, 1990 aenorandum, in 
which you request  our opinion csncernlng application a£ the 
hazardoue wasta disposal fees ts TSCA-controlled waste, such  as 
PCB's 

Sectian 25134,6 af t h e  Beafth and Safe ty  Code identifies 
t h e  percentage of the l and  disposal fee base rate  which applies 
to various categories of uoote,  The categories iacluBe t h e  

 
 

followings (11 hazardous waste which 2s not  subject to the 
'1 federal Rcsourca Consexvatian and R ~ G Q V C ~ Y  Act f " ~ C f i ~ " )  (42 
i uJ,G,C, S 6903# st: seq.)r (2);rniyaing wastes, ( 3 )  extrenely 

hazardous waste; ( 4 )  restoikked hazardous waste; f 5 )  waste 
dispoaed oE out of state:  and ( 6 1  aEP odhgr hazardous waste, The 
rate ag E Xicabla Lo hazardous waste not regulated by RCRW is 258 
of t h e  and disposal fee base ra te*  The fee applicable ts t h e  
category which PncEudea a l l  hazardous waste not Fncludad i n  t h e  
other categaries is 260% of &he base rake, Simflar categories  
and ra tes  apply esncerning the Superfund tax, except that t h e  
non-RCM rate  is 15% of the base rake, 

I n  the third and  f o u r t h  quarters of E9 g G -  disposed 
of s o i l  canta~inated w i t h  300 ppm c& PCB'S, reported t h e  
waste in the 'catch-all" category,  wnd paid t h e  l a n d  disposai and  
Superfund fees at 100% @E t h e  base ra te ,  now asserts t h a t  
t h i s  constituted an overpayment, since the waste should have  been 
reported in t h e  non-RCM regufated category, requests an 
appropriate refund.  

Federal regulation of hazardous and toxic substancs~ is 
generally ~ r o ~ i & & 5  in t h e  Reaouxce Conservation ane Recovery ACE, 
which was adopted October 21, 1970, However, the Toxic 
Subs tances  Control Act ( " T 5 @ A a )  ( 2 5  U,S,C, 5 2&ui, et sea,), 
which was adopted October 11, 1876, - r e g ~ : 3 a t e s ~  asbebtos s n b  PCB's 
Cpolycklurinated biphenyls), The Department af W e l d h  Sesviees 
has  promulgated regulations concerning the appropriate hanelinq 
of waate contaminated with PCB's, (Sea Title 22, C,C.A, 
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S 67780 . )  Especially no t evo r tny  is Section 67702 of D8HSfs 
regulations, which lists various hazardous wastes s u b j e c t  t a  l a n d  
disposal  restriction^, In t h a t  section, PCB3s are identified as 
"non-R.@F&' waste, 

Seetien 25L71,69a) of the B e s i t h  and Safety Code slates 
t h a t  t h e  l a n d  disposal Pee imposed by S e c t i ~ n  25134,1 (previously 
25178) is determined as a peEcentage of the base  rate, e e t  
pursuant ks Section 25174,2, end t h e  percentages of the base rate 
fo r  deter~ining t h e  fees are as follows: 

( 3 1  Twenty-five percent of t h e  base r a t e  fo r  
each ton,,.of hazardous waste disposed 
~E,,,,which l a  nut subject 
ts,,,ERCRA],,,or kaaardous waste Esr 
which &he Ad~fnistratsr of t h e  
Environmental Proteetien Agency h a s  
determined t h a t  regulation is 
unwarran$ed,,,,snd w h i c h  is n o t  otherwise 
sub jec t  to the fee specified 4x2 paragraph 
( 3 1  or ( 4 1 .  

9 % )  Twenty-five percent of t h e  base r a t e  Ear 
each %on,.,tof mining waste] ,  

( 3 )  TWO hundxed percent of t h e  Oasa r a t e  far 
each ton,,,[of extreaely haaa~dous waste] ,  

( 4 )  Two hundred percent of t h e  base r e t a  l o r  
each toa.,,fof r@stricted hazavdeus 
waste ] .  -, 

15)  One hundred  percent of t h e  base ra te  fo r  
each ton, sr kzactfon t h e r e o f ,  hazardous 
waska d i sposed  a f ,  or  submitted f a r  
disposal, in t h e  stake, which is no t  
otherwise subject to t h e  fees specifled 
i n  paragraph (19, ( 2 1 ,  ( 3 1 ,  i4i,,..lor 
t h e  residue s f  incinesakion o r  c e r t a i n  
treatsent processesj, 

T h e  ~ t a t u t s r y  sections in force  i n  1 9 8 b  were identicel to t h e  
above, except current subseckfsn t 5 )  was t h e n  subsection ( & ) ,  

Section 25174,@{af(ll s t a t e s  t h a t  5 waste s h o ~ i G  be 
included i n  t h a t  ca tegory  if it is e i t h e r  n o t  r e g u l z t e d  by RCKA 
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or the EPW Administrator has determined t h a t  regulation of t h e  
waste is n o t  w a r r m t e d ,  While k h e r e  a r e  EPA regulations 
coneernins P C B ' s ,  PCB's are  nut r egu l a t ed  by KCRA, and t h c s  
s h o u l d  be incluG@a in category ( a f ( l l ,  
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I contacted the Department of Wealth Services to confirm
t h a t  PCB's are not regulated by R G M ,  I spoke w i t h  Rardis Cosrs 
sf the Alternative Technology o f f i c e  and Corey Yep of Waste 
C2assification. B o t h  agreed t h a t  PCB" am e'nan-RC~A*.  i48. Yep 
explatnad t h a t ,  in order f a r  a hazardous waste t o  be x e g u l w t e d  by 
RCRA, Pt must appear in certain appendices to Sectfan 261 of 
T i k l e  10 sf t h e  Code of Pedaral Ragu2atbons, or m u e t  fa i l .  one of 
t h e  tests set f o r t h  i n  Section 261,2Q of that t i t l e ,  PCb's axe 
not listed in t h e  relevant appendices, and, while PCB's would 
f a i l  t h e  teat for  toxicity described in Section 251.24, that 
sectfan is lfafted to certain contawinants listed t h e r e i n .  T h u s ,  
PCB's are n o t  ~ e g u l a e e d  by RGKA, 

Thetefozs, PCB's arc appxepxiately reportab i n  cakegoxy 
%517$,6(a)(T1 Lor purposes of determining the l and  disposal fee. 
SPaila~Py, for purposes of the Superfund tax ,  PCB-conta~inatcd 
waste ghould be reported under t h e  category identified in section
25342(a j  o f  the McaOth and Safety  Code, which applies to wasce, 
t h e  f edera l  regulation af which  has been suspended under RCBA. 

BOBSvs regulations provide that  waste contaminated with 

 5800 parts per million af PCB's PB considered extremely haaardsus
> waste, (Title 22, C,C,R., d 66723) .  Any suck waste should be 
: reparted under t h e  appropriate categories for  both l and  disposal 

fee and Superfund t a x  putposes, 
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